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Introduction

It§ a nationwide epidemic of unprecedented proportions with the State of
Florida front and center as seen below in Figure 1. We fe talking about the deadly
rise in the misuse and abuse of opioids (technically known as %ubstance use
disorder ) on top of the on going health crisis created by the misuse and abuse of
alcohol and drugs. Provisional data from the National Center for Health Statistics
reported an estimated 93,331 drug overdose deaths across the nation in 2020 2 a
29.4 percent increase in just one year.!

Florida is among the states with the highest range of overdose deaths in 2019, the
most recent year for which this map is available. The range represents the range
of overdose deaths by county within the state. Since 2016, Florida has been among
the states with the highest numbers of overdose deaths.

SourceCenterfor DiseaseéControlandPrevention,’2019DrugOverdoseDeathRates,

https.//www.cdc.gov/ drugoverdose/ deaths/ 2019.html.

1. Cente for Diseas Contro anc Prevention ‘Druc Overdosi Death¢in the U.S Up 30%in 2020,
https.//www.cdc.gov/ nchs/ pressroom/ nchs press releases/ 2021/20210714.htm.


http://www.cdc.gov/drugoverdose/deaths/2019.html
http://www.cdc.gov/drugoverdose/deaths/2019.html
http://www.cdc.gov/drugoverdose/deaths/2019.html
http://www.cdc.gov/drugoverdose/deaths/2019.html
http://www.cdc.gov/drugoverdose/deaths/2019.html
http://www.cdc.gov/nchs/pressroom/nchs_press_releases/2021/20210714.htm

The sober living home or recovery residence has long been one of the most ef-
fective tools to combat substance use disorder and help their residents attain a
long term clean and sober lifestyle. Properly operated and located, sober homes
(one type of community residence for people with disabilities) offer a supportive
living environment that emulates a biological family as much as possible while
fostering the normalization and community integration essen- tial to achieve
long term, permanent sobriety.

This study recommends to Panama City officials a framework for land tise
regulation of *fommunity residences for people with disabilities “including %o- ber
homes “as well as the related, but much larger ¥ecovery community “for people
in recovery from substance use disorder. It examines the bases for these two land
uses, how they function and perform, the research on their impacts on the
surrounding neighborhood, and the legal framework for regulating them within the
mandates of the nation § Fair Housing Act and those Florida stat- utes that
comply with the Fair Housing Act.

This study recommends a zoning approach that provides the reasonable ac-
commodation that the Fair Housing Act requires land ise codes to make for
people with disabilities and recommends provisions that simultaneously pro- tect
these vulnerable and often fragile occupants of recovery communities and
community residences for people with disabilities from mistreatment, abuse,
exploitation, and incompetence while advancing their normalization and com-
munity integration which are core principles of community residences for peo- ple
with disabilities.

TheStateof Horida

Source:ProvisionaMonthly Nationaland StatetLevelDrugOverdoseDeathCounts basedon dataavailable

for analysis on January 2, 2022 héps://www.cdc.ga/nchs/nvss/vsrr/drug-overdose-dathtm.
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As Figure 2 above illustrates, the annual number of deaths in Florida due to
drug use has more than doubled since 2015.

But deaths due to drug use varies geographically within Florida. As shown in
Figure 3 below, statewide the number of deaths due to drugs increased 55
percent from 2016 through 2020. However, the rate of increase in the number of
deaths in the medical examiner district Bay County where Panama County is
located was just 24 percent, less than half that of the state?

Source The 201€through202( Floride Medica ExaminersAnnua Report publishecin
Septembe or Novembe of eact year.

Digging deeper into the data reveals that opiod use has been fueling the
growing drug and alcohol epidemic throughout Florida, including in Bay County.

From 2015 through 2020, the death rate from opioid induced overdose deaths
per 100,000 population in Bay County twice exceeded the statewide rate and was
virtually identical to the entire state in 2020.

2. Florida is divided into 25 medical examiner districts. The map in Figure 6 shows which ¢
are in eact of these medica examine districts The State of Floride reports on alcoho anc drug
use and its consequences by medical examiner district anounty, but not by individue
municipality.
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Source:’SubstancéJseDashboard, FloridaDepartmentof Health,Bureauof Community
Health Assessment, Division of Public Health Statistics and Performance Management.

And as revealed in Figure 5 below, fentanyl accounts for most of these in-
creases. It § pretty obvious that fentanyl has succeeded cocaine as the leading
fatal drug in Florida by increasingly wider margins each year.

SourceFloridaMedicalExaminers2020AnnualReport Nov.2021,7.



Locally:BayCounty

SourceFloridaMedicalExaminers2020AnnualReport Nov.2021,32.

Back in 2014, only one Florida county, Manatee, saw 10 or more deaths from
fentanyl per 100,000 population.® Since then, fentanyl use has exploded

3. Floride Departmen of Law Enforcemeni Drugs Identifiecin Decease Person by Floride
Medical Examiners, 2014 RepSept. 2015, 3.
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throughout the state. By 2016, fentanyl and fentanyl analogs* had become the leading
cause of drug deaths in Florida.®

By 2020, 27 of Florida § 67 counties, including Bay County, were experienc-
ing 20 or more fentanyl deaths per 100,000 population, the highest rates in the
state, as shown above in Figure 6. The death rate due to fentanyl has been sig-
nificantly greater in Bay County where Panama City sits than in any of the sur-
rounding counties.

It Bmore than drugs

But more than drugs are fueling this epidemic. Excessive consumption of al-
coholic beverages continues to generate deadly effects even though the percent-
age of Florida adults who engage in excessive drinking declined in 2020 to about 16
percent from about a steady rate of 19 percent from 2011 through 20198

Steven Farnsworth, Executive Director of the Florida Association of Recovery
Residences, explains that while the opioid epidemic has been getting all the at-
tention, alcohol telated deaths have remained fairly consistent. He notes that
there are no reports of improvements in treatment of alcohol addiction and that
alcoholism merits a discussion separate from that of opioid and drug abuse.

As Figure 7 below shows, Bay County experienced a drop from 2016 to 2017 in
the rate of fatalities due to a combination of drug and alcohol use. Since then, that
combination has steadily increased. After a huge drop in the rate due to just to
alcohol in 2017, alcohol alone has been rising steadily and by 2020 was the sec- ond
leading cause per 100,000 in Bay County after the combination of drugs and alcohol.

The combination of drugs and alcohol remained the deadliest throughout this
time period.

But the damage done by substance use disorder in Bay County goes beyond
just the users. Since 2016, the rate of neonatal abstinence syndrome among live
births in Bay County is has been 48 to 114 percent higher than for the state as a
whole.

4. Fentanyl analogs are synthetic derivatives of the opioid fentanyl that are structurall
chemicall similar but with slight differnece: from fentany that car made the analog: 10C times
more potent than fentanyl, which itself is 50 to 100 times mortent than heroin. Nationa
Institute on Druc Abuse “Fentany DrugFacts Feb 2019 Sethttps://nida.nih.gov/publications

drugfacts/fentanyl.

5. Floride Departmen of Law Enforcemeni Drugs Identifiecin Decease Person by Floride
Medical Examiners, 2016 ReptNov. 2017, i

6. Thestfiguresrepresen the percentagt of adults who reported binge drinking (drinks on one
occastion in the past 30 days: women: four or more, men: five or more) or heavy dr
(drinks per week women: eight or more, men 15 or more). Set https://www.americashealtl

rankings.org/ explore/ annual/ measure/ ExcessDrink/ state/ FL.



Source:’SubstancéJseDashboard, FloridaDepartmentof Health,Bureauof Community
Health Assessment, Division of Public Health Statistics and Performance Management.

According to the National Center on Substance Abuse and Child Welfare:

Neonatal abstinence syndrome (NAS) is a treatable condition
that newbornsmayexperienceasaresultof prenatalexposure

to certain substances, most often opioids. Neonatal opioid
withdrawal syndome (NOWS) is a related term that refers to
the symptoms that infants may experience as a result of expo-
sure to opioids specifically. Symptoms of NAS and NOWS may
include severe irritability, difficulty feeding, respiratory prob-
lems, and seizures. Infts with NAS and NOWS are treated
throughnon-pharmacologicahethods Yaswell aspharmaco-
logicmethods(medicationwhenwarranted.Priorto birth, en-
gaging pregnant women with opioid and other substance use
disorders in substance use treatment aritier services as a
componentof prenatalcarecanalsomitigate or preventnega-

tive birth outcomes associated with NAS and NOWS.

With rates of neonatal abstinence syndrome so much higher in Bay County
than the rest of the State of Florida, it is clear there is a substantial need to, as the
National Center on Substance Abuse and Child Welfare put it, to engage
pregnant vomen with opioid and other substance use disorders in substance
use treatment and other services as a component of prenatal care can also miti-
gate or prevent negative birth outcomes associated with NAS and NOWS. 8

7. Seehttps://ncsacw.samhsa.gov/topics/neonatal-abstine rome.aspx.
8. Ibid.
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Sober living homes and recovery communities are essential components in ef-
forts to prevent the hegative birth outcomes “of substance use disorder.

A well tinformed word of caution. The state data on opiod overdoses may
very well understate the extent of opioid abuse according to Steven Farns- worth,
Executive Director of the Florida Association of Recovery Residences, the state §
certification entity. He reports that an unknown but substantial number of nonfatal
opiod overdoses are not being reported. 1 D U F |(naloxone HCI) Nasal Spray, the
only FDA approved nasal form of naloxone for the emer- gency treatment of an
opioid overdose, is now widely distributed in Florida and saving the lives of many
who overdose.

Even though most reasonable people would agree that emergency respond-
ers should be summoned when there is a suspected opioid overdose, Executive
Director Farnsworth notes that there are strong incentives not to call 911 when
administering 1 D U F DR&eeds. Calling 911 triggers a pretty massive re-
sponse 2 ambulance, fire engine, police 2 with lights flashing and sirens roar- ing.
Many sober home operators do not want that kind of attention which, candidly,
can irritate and alienate their neighbors.

In addition, going to the emergency room often results in bills as high as
$6,000 which few uninsured individuals who overdose can afford. After a few
hours, the patient is usually released back into the same environment where she
overdosed. To avoid these costs and the attention an emergency response brings,
many sober home providers do not see much of a benefit from calling 911 when
WKH 1IDUFDQS ZRUNV ZKLFK VNHZV ORZHU WKH UHSRUWH

Consequently, while the number of reported deaths due to opioid overdoses
and other drugs and alcohol had declined in some areas of the state prior to
2020, Farnsworth concludes that it should not be assumed that drug and alco- hol
abuse is diminishing. While reported deaths are down substantially, use may very
well be continuing unabated.

Farnsworth explains that the decline in reported deaths is often presented in
an inaccurate narrative, minimizing the effect of the widespread availability of
1DUFL He is concerned that professionals of all kinds, including medical
personnel, and particularly those who are financially driven, are desperate to
prove positive outcomes to enhance their personal agendas. As a result, they al-
most always minimize the effect that 1 D U F Dh@sShad. Some of their efforts,
particularly the intense and aggressive push of Medication Assisted Treatment
(MAT), have likely resulted in a decline in deaths. However, Farnsworth notes,
there is a plausible argument that it has also caused an increase in deaths when
not appropriately monitored and may have a net zero effect.®

9. Telephone Interview with Steven Farnsworth, Executive Director, Florida Associe
Recover Residence (Dec 12,2019 and emai to Danie Laube (De(13,2019 11:1zam.CST
(on file with the Law Office of Daniel Lauber). These concerns are not limited to FSee
This Carroll County drug user got sober, as overdoses declined in 2019. But offici§



Lessonsfrom SoutheastHorida

Sober living homes and recovery communities are crucial components for at-
taining long term recovery and sobriety. The experience of southeast Florida il-
lustrates how wrong things can go in the absence of adequate government safe
guards to protect the occupants of sober living homes and recovery communities
from scam and incompetent operators.

In Florida, sober living homes and recovery communities are highly concen-
trated in the southeast corner of the state, in Broward and Palm Beach counties
where 74 percent of Florida § state tertified sober living dwellings and 70 per- cent
of beds are located. Palm Beach County is home to more state tertified so- ber
living dwelling units (635 with 2,674 beds) than any other county in the state,
Broward County is second with 486 state tertified sober living dwelling units and
2,204 beds. The next highest number of state tertified sober living dwellings is 61
in Hillsborough County, much closer to Bay County. There are no state tertified
sober living homes or recovery communities in Bay County. 0

Statewide, the number of beds in certified sober living homes and recovery
communities has grown from 3,280 July 2017 to 5,786 in January 2019, and to
6,872 in January 2022. The number of beds in Oxford Houses (to be discussed in
detail later in this study) has risen from 248 in January 2020, to 405 in January
2021, and to 681 in January 202211

Delray Beach, dubbed the recovery capital of America "a decade ago by the
newspaper of record is in Palm Beach County. The New York Times reported that
Pelray Beach, a funky outpost of sobriety between Fort Lauderdale and West Palm
Beach, is the epicenter of the country § largest and most vibrant recovery community, with
scores of halfway houses, more than 5,000 people at 12 step meetings each week,
recovery radio shows, a recovery motorcycle club and a coffeehouse that boasts its own
therapy group. «*? But this epidemic does not respect municipal or county boundaries.

During the past decade, operators of sober living homes have expanded north,
south, and west of Delray Beach into the rest of Palm Beach County and beyond,
largely into Broward County. Locating so many sober homes and recovery commu-
nities in just these two counties has led to clustering of community residences, es-
pecially sober living homes, on a block. It has led to concentrations of them in
neighborhoods which reduces their efficacy by interfering with their ability to fos- ter
normalization and community integration. For the residents of these homes to
achieve long term sobriety, it is critical to establish regulations and procedures

10.

11.
12.

celebrating yet, Baltimore SunJan. 24, 2020. Available online
http://www.baltimoresun.com/ maryland/ carroll/ news/ cc-carroll-overdose-trends-20200124-.

Floride Associatio of Recover Residence report to the State Attorney Addictior Recover Tasl
Force, March. 15, 2022,

JaneGross ‘In Florida Addicts Fincan Oasi: of Sobriety, New YorkTimes Nov 11,2007
Available online ahttp://www.nytimes.com/2007/11/16/us/16recovery.htn
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that assure a proper family like living environment, free of drugs and alcohol, that
weed out the incompetent and unethical operators, and protect this vulnera- ble
population from abuse, mistreatment, exploitation, enslavement, incompe- tence,
and theft.

The southeast Florida media have been reporting on ongoing criminal inves-
tigations of sober living operators in the metropolitan area. These investiga- tions
have found so talled sober homes that kept residents on illegal drugs, patient
brokering, kickbacks, bribery, and other abuses, and in one case, en- slavement
of residents into prostitution.3

These illegitimate %ober homes "~ almost certainly do not comply with the
minimum Quality Standards “that the National Alliance of Recovery Resi- dences
has promulgated and the certification standards the Florida Association of
Recovery Residences administers. The greatest concentrations of these ille-
gitimate %ober homes "have been in Broward and Palm Beach counties.

This failure to comply with even minimal standards of the recovery industry and
the clustering of community residences in much of southeast Florida may help
explain the inability of so many sober living homes in the region to achieve sobriety
among their residents and for their high recidivism rates. These fail- ures are in
contrast to the much lower recidivism rates around the country of residents of
certified sober living homes and of homes in the Oxford House net- work which are
subject to the requirements of the Oxford House Charter (the functional
equivalent of certification) and the oversight of Oxford House Inter- national.'*

The failure to comply with minimal standards was a focus of a grand jury that
the Dave Aronberg, Palm Beach County State Attorney, convened to inves- tigate
fraud and abuse in the addiction treatment industry. While the grand jury naturally
focused on Palm Beach County, the practices it identified are not

13. A sampling of articlesKenny Chatman pleads guilty to addiction treatment frat

14.

mypalmbeachpost.cor(March 16, 2017); Christine Stapletofihree more sober hom
operators arrested in Delray BeaclPalm Beach Po(Feb. 27, 2017); Lynda Figueredbwo
DelrayBeact soberhome owners arrestec for receivingkickback, cbs12.cor (Nov 19,2016)
Pat Beall,Patienttbrokering charges against treatment center CEO ramped up tc
mypalmbeachpost.cor(Dec. 27, 201€

L. Jasor M. Davis anc J Ferrari ‘The Neec for Substanc Abuse¢ Aftercare Longituding Analysi
of Oxford House, 32 Addictive Behaviol(4), (2007), at 803-818. For additional studalso see
Office of Substance Abuse and Mental He Recovery Residence Report Fiscal Ye13t201<4
General Appropriations AFlorida Department of Children and Families (Oct. 1, 201323
Since the report focused on Palm Beach County, it did not provide similar data for cities
that county. It is possible, however, that the resids of Oxford Houses tend to be mc
advanced in their recovery which could help account for the relatively low recidivism r
Oxford Housegraduates.

Oxforc Housce s discusse throughout this study The discussio of Oxforc House beginnin¢on
page 1l8explains that, unlike the sober living homes so prevelent in southeast Florida
Oxford House is a sdtin and seltgoverned sober home completely independent from i
treatment center.Also sedootnote 12



limited to that one county. They occur in other Florida counties, including Broward, as
well as in Palm Beach County.

The grand jury reported:1®

The Grand Jury received evidence from a number of sources
that recoveryresidence®peratingundernationallyrecognized
standards, such as those created by the National Alliance for
RecovenResidencetNARR)are provento be highlybeneficial

to recovery. The Florida Association of Recovery Residences
(FARRadoptsNARRstandardsOneownerwho hasbeenoper-
ating a recovery residence under these standards for over 20
years has reported a 70% success rate in outcomes. The Grand
Jury finds that recovery residences operating under these na-
tionally approved standards benefit those in recovery and, in
turn, the communities in which they exist.

In contrast, the Grand Jury has seen evidence of horrendous
abuses that occur in recovery residences that operate with no
standards. For example, some residents were given drugs so
that they couldgobackinto detox,somewere sexuallyabused,
and others were forced to work in labor pools. There is cur-
rently no oversightonthesebusinesseshat housethis vulnera-
ble class. Even community housing that is a part of a DCF
[Department of Children and Families] licersas no oversight
other than fire code compliance. This has proven to be ex-
tremely harmful to patients.

The grand jury reported 484 overdose deaths in nearby Delray Beach in 2016,
up from 195 in 2015.*¢ It recommended certification and licensure for
tommercial recovery housing. 7 For full details on the grand jury § findings and
recommendations, readers should see the grand jury § report.18

Thanks in large part to the crackdown on patient brokering and other illegal
practices of illegitimate predator sober homes in Palm Beach County, it has been
noted that there is a migration of patient brokering and of sober homes to other
counties in southeast Florida like Broward. Authorities believe that illicit opera-

15. Palm Beach Grand Jury in the Circuit Court of the 15th Judicial Circuit In and For Pla
County Florida Repor onthe Proliferatior of Fraucand Abuse¢in Floridag Addictior Treatmen
industry, (Dec. 8, 2016) 1147.

16. Ibid.99t101.

17. Ibid. 18. In contrst to the selftgoverned Oxford Houses that adhere to the Oxford Hc
Charter and are subject to inspections by Oxford Hodsenmercial recovery housings
operated by a profitmaking third party entity, sometimes affiliated with a specific treatm
program, complete with supervisory staff like most community residences for people
disabilities In Florida as elsewhere suck homes are almos alway: requriec to obtain alicense
from the state

18. The grand jur report is available online ¢
http://www.trbas.com/ media/ media/ acrobat/ 2016-12/ 70154325305400-12132047.pdf.
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tors are leaving cities like Delray Beach, Pompano Beach, Oakland Park, West
Palm Beach, and Fort Lauderdale where the zoning requires existing and pro-
posed sober living homes and recovery communities to obtain certification from the
Florida Association of Recovery Residences (FARR) or the appropriate li- cense
from the State of Florida.

According to the former head of the Florida Association of Recovery Resi-
dences, requiring certification or licensing of sober homes appears to deter
those who are driven to enter the recovery housing arena by opportunities to
profit off this vulnerable population. When seeking where to site their pro- grams,
this predator group evaluates potential barriers to operation. For them, achieving
and maintaining FARR Certification is a significant barrier. 19

This may be coincidental, but as more Florida cities and counties adopt the
sort of zoning framework suggested by this study, some illicit sober industry op-
erators who engage in patient brokering and warehousing people in recovery are
moving or expanding their operations to California. There are reports of pa- tients
in recovery from substance use disorder being brokered from Florida to Orange
County, California?® which the U.S. Department of Justice recently nicknamed the
new epicenter of addiction fraud.?*

This report explains the basis for a framework for text amendments to Pan-
ama City § Unified Land Development Code to regulate community residences for
people with disabilities and the related use, recovery communities, in accord with
sound zoning and planning principles and the nation § Fair Housing Act. The
framework for amendments based on this study makes the reasonable ac-
commodation for community residences for people with disabilities and recov- ery
communities that is needed to achieve full compliance with national law and
sound zoning and planning practices and policies. The framework for the
recommended zoning approach is based upon a careful review of:

Yy The functions and needs of community residences and the people with
disabilities who live in them

Yy Sound urban planning and zoning principles and policies

Yy The Fair Housing Amendments Act of 1988 (FHAA) and amended

Title VIII of the Civil Rights Act of 1968, 42 U.S.C. Sections
3601 8619 (1982)

19.

20.

21.

Emai from Johr Lehman pasi CECand current boarc member Floride Associatiol of Recover
Residenceto Danie Lauber Law Office of Danie Laube (Nov 16,2017 9:34a.m.CST(onfile
with the Law Office of Daniel Laub

Emaifrom Alar S Johnsor Chie Assistan State Attorney, 15th Judicie Circui to Danie Lauber
Law Office of Daniel Lauber (Dec. 21, 2021, 9:46 a.m. CST) (on file with the Le of Daniel
Lauber).

‘Pept. of Justice: Orange County is now nafaenter for addiction fraud.Orange Count

Registe, Dec 16,2021 availableat https://www.ocregister.com/2021/12/16/dept-of-justice
orange-county-is-now-nations-center-for-addiction-fraud.


http://www.ocregister.com/2021/12/16/dept-of-justice-

Report No. 100 #11 of the House Judiciary Committee interpreting the
FHAA amendments (the legislative history)

The HUD regulations implementing the amendments, 24 C.F.R.
Sections 100 221 (January 23, 1989)

Case law interpreting the 1988 Fair Housing Act amendments
relative to community residences for people with disabilities

Joint Statement of the Department of Housing and Urban Development
and the Department of Justice, State and Local Land Use Laws and
Practices and the Application of the Fair Housing Act (Nov. 10, 2016)%2

YV Florida state statutes governing local zoning for different types of
community residences: Title XXIX Public Health, chapters 393
(Developmental Disabilities), 394 (Mental Health), 397 (Substance
Abuse Services), 419 (Community Residential Homes); Title XXX,
chapters 429 (Assisted Care Communities 2 Part 1: Assisted Living
Facilities, Part Il: Adult Family €are Homes); and Title XLIV, Chapter
760 (Discrimination in the Treatment of Persons; Minority
Representation) (2019)

YV Florida state statute establishing voluntary certification of sober living
homes: Title XXIX Public Health, chapter 397 (Substance Abuse
6HUYLFHV ¢

Y The actual Florida certification standards for sober living homes as
promulgated and administered by the certifying entity, the Florida
Association of Recovery Residences, based on standards established by
the National Alliance of Recovery Residences

Yy The existing provisions of Panama City § Unified Land Development
Code.

< K K

Communityresidences

Community residences are crucial to achieving the adopted goals of the
United States and State of Florida to enable people with disabilities to live as
normal a life as possible in the least restrictive living environment feasible. The
nation has made great strides from the days when people with disabilities were
warehoused out of sight and out of mind in inappropriate and excessively re-
strictive institutions.

People with substantial disabilities often need a living arrangement where they
receive support from staff and each other to engage in the everyday life ac- tivities
most of us take for granted. These sorts of living arrangements fall un- der the
broad moniker Tommunity residence” 2 a term that reflects their residential
nature and family iike living environment rather than the institu- tional nature of a
nursing home or hospital, or the non family nature of a boarding or rooming
house. Their primary use is as a residence or a home like yours and mine, not a
treatment center, an institution, nor a lodging house.

22. Athttp://www.justice.gov/ crt/ page/file/ 909956/ download.
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One of the core elements of community residences is that they seek to function as
much as possible like a family does. The staff (or officers elected from among the
residents in the case of a self gjoverned Oxford House) function in the role of par-
ents, doing the same things our parents did for us and we do for our children. The
residents with disabilities are in the role of the siblings, being taught or retaught the
same life skills and social behaviors our parents taught us and we try to teach our
children.

Community residences seek to
achieve  hormalization~ of their
residents and incorporate them into
the social fabric of the surrounding
community, i.e. ¥ommunity inte-
gration.” They are operated under
the auspices of a legal entity such as
a non profit association, for profit
private care provider, or a govern-
ment entity.

The number of people who live in a

specific community residence tends

to depend on its residents ftypes of disabilities as well as therapeutic and financial
needs.?® Like other local jurisdictions across the nation, Panama City needs to
adjust its land use regulations to enable community residences for people with
disabilities to locate in all residential zoning districts, subject to objective condi- tions
via the least drastic means needed to actually achieve a legitimate govern- ment
interest.

Since 1989, the nation § Fair Housing Act has required all cities, counties,
and states to make a ¥easonable accommodation “in their zoning when the
number of residents exceeds the local zoning code §
cap on the number of unrelated people who can live together in a dwelling so
that community residences for people with disabilities can locate in all
residential zoning districts. 24 The zoning approach recom- mended in this study
constitutes this reasonable accommodation by creating a

23. While the trend for people with developmental disabilities is toward smaller group

24.

households, valid therapeutic and financial reasons lead to community residences for
with mentalillnessand/or peoplein recoven from substanc: use disordel (popularly known as
drug and/or alcohol addiction to typically house eight to 12 residents. However
community residences must comply with minimum floor area requirements that pre
overcrowdinglike any other residence If the loca buildin¢c code or property maintenanci code
would allow only six peoplein a house then sixis the maximun numbet of people that car live
in the house whether if a community residence for people with disabilities or a biolo
family. City of Edmonds. Oxford Hous514 U.S. 725, 115 S.Ct. 1776, 131 L.Ed.2d 801 (.
This legal principle is discussed at length later in this <

A< explainecin this study “family community residences shoulc be allowec as a permitted use
in all zoning districts where dwellings are allowed when located outside a rational s|
distance from the nearest existing community residence and if licensed or ce



zoning process that uses the least drastic means needed to actually achieve le-
gitimate government interests.

When President Reagan signed the Fair Housing Amendments Act of 1988
(FHAA), he added people with disabilities to the classes protected by the nation §
Fair Housing Act (FHA). The 1988 amendments recognized that many people
with disabilities need a community residence (group home, sober living home,
small halfway house) in order to live in the community in a family like environ- ment
rather than being forced into an inappropriate institutional setting.

Consequently, the nation § Fair Housing Act requires all cities, counties, and
states to allow for community residences for people with disabilities by making
some exceptions in their zoning ordinance provisions that, for example, may limit
how many unrelated people can live together in a dwelling unit.

The legislative history of the Fair Housing Amendments Act (FHAA) states:

The Act is intended to prohibit the application of special re-
guirements through landuse reguléions, restrictive cove-
nants, and conditional or special use permits that have the
effect of limiting the ability of suchindividualsto live in the res-
idence of their choice within the community®

While many advocates for people with disabilities suggest that the Fair Hous- ing
Amendments Act prohibits all zoning regulation of community residences, the Fair
Housing Amendments Act § legislative history suggests otherwise:

’Anothermethod of making housin¢unavailabl¢has beer the
applicatior or enforcemen of otherwise neutral rules anc reg-
ulations on health. safety anc land tusein a manneiwhich dis-
criminatesagainstpeoplewith disabilities.Suchdiscrimination

Yransitional community residenceshould be allowed as of right in districts where multi
family dwellings are permitted uses (subjec to spacincandlicensing andasa conditiona usein
other residential districts. A conditional use bdag is needd for proposed communit
residences that would be located within the spacing distance or for which a licel
certification is not availabl

25. H.RReportNo.711,100thCong.2d Sess311(1988),reprintedin 1988U.S.C.C.A.IR173.
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often results from false or overprotective assumptions about
the needsof handicappegeople,aswell asunfoundedfearsof
difficulties about the problems that their tenancies may pose.
These and similar practices would be prohibitél.

Many states, counties, and cities across the nation continue to base their
zoning regulations for community residences on these unfounded fears.” The
1988 amendments require all levels of government to make a reasonable ac-
commodation in their zoning rules and regulations to enable community resi-
dences for people with disabilities to locate in the same residential districts as
other residential uses.?’

It is well settled that for zoning purposes, a community residence is a residen- tial
use, not a business use. The Fair Housing Amendments Act of 1988 specifi- cally
invalidates restrictive covenants that would exclude community residences from a
residential district. The Fair Housing Act renders these restrictive cove- nants
unenforceable against community residences for people with disabilities.28

Typesof community residences

Within the broad category of community residences are two types of living
arrangements that warrant slightly different zoning treatments tailored to their

specific characteristics:?°

Y Family community residences which include uses commonly known
as group homes and those sober living homes that offer a relatively
permanent living environment that emulates a biological family

vy Transitional community residences which include such uses commonly
known as small halfway houses and sober living homes that offer a

relatively temporary living environment. Both, however, emulate a biological

family like all community residences do.30

26.
27.
28.

29.

30.

Ibid.

42U.S.C.T01 0 ~ (¢1988).

H.R. Report No. 711, 100th Cong., 2d Sess. 311 (1988), reprinted in 1988 U.S.C.C./
2184 The overwhelmingmajority of federa anc state courts that have addresses the questior
have concludecthat the restrictive covenant: of a subdivisior anc the by tlaws of a homeowne
or condominium association that exclude businesse$on tresidential usesdonot apply to
community residences for people with disabilitigseven before passage of the Fair Hous
Amendments Act of 198

Recwery communities are significanth different in nature than community residence anc are
examined in detail beginning on page

The term ‘halfway house is also often used to describe congregate living arrangements
dozens or even hundreds of occujts that are institutional in nature and do not emulate
family. The study does not examine those large halfway houses that do not emulate a
They constitute a different land use than a transitiona community residenctand they warrant
signficantly different zoning treatmel



The label an operator places on a community residence does not determine
whether it is a family or a transitional community residence. That is based on the
relevant performance characteristics of each community residence.

Familycommunity residences

A family community residence offers a relatively permanent living ar-
rangement for people with disabilities that emulates a family. They are usually
operated under the auspices of an association, corporation, or other legal entity, or
the parents or legal guardians of the residents with disabilities. Some, like sober
living homes for people in recovery from alcohol and/or drug addiction, are
self governing.

Residency, not treatment, is the home § primary function. There is no limit to how
long an individual can live in a family community residence. Depending on the
nature of a specific family community residence, there is an expectation that each
resident will live there for as long as each resident needs to live there. Ten- ancy is
measured in years, not months. Family community residences are most often
used to house people with developmental disabilities (mental retardation, autism,
etc.), mental iliness, physical disabilities including the frail elderly, and individuals
in recovery from addiction to alcohol or drugs (legal or illegal) who are not
currently sing. ”

Family community residences are often called group homes and, in the case of
people with substance use disorder, sober living homes, recovery residences, or
sober homes.3! Their key distinction from transitional community residences is
that people with disabilities can reside, are expected to reside, and actually do
live in a family community residence for a year or longer, not just months or weeks.
In a nation where the typical household lives in its home five to seven years,
these are long term, relatively permanent tenancies. There is no limit on how long
someone can dwell in a family community residence as long as they obey the rules
or do not constitute a danger to others or themselves, or in the case of recovering
alcoholics or drug addicts, do not use alcohol or illegal drugs or abuse prescription
drugs.

To achieve normalization and community integration of their occupants, a com-
munity residence needs to be located in a safe, conventional residential neighbor-
hood. The underlying rationale for a community residence is that by placing people with
disabilities in as #hormal " a living environment as possible, they will be able to
develop to their full capacities as individuals and citizens. The atmosphere and aim of
a community residence is very much the opposite of an institution.

The family community residence functionally emulates a family in most ev- ery
way. The activities in a family community residence are essentially the same as
those in a dwelling occupied by a biologically telated family. Essential

31. Foirexamplethose %sobelliving homes that limit how long occupant: may live there are mosi
accurately characterized alyansitional community residenceslt is crucial that a jurisdictio
evaluates each proposed community residence on how it operates and not on how its ¢

labels it
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life skills are taught, just like we teach our children. Most family community
residences provide habilitative “ services for their residents to enable them to
develop their life skills to their full capacity. Habilitation involves learning life skills
for the first time as opposed to rehabilitation which involves relearning life skills.

While sober living homes are like other group homes in most respects, they
tend to engage more in rehabilitation where residents relearn the essential life
skills we tend to take for granted, although for some very long ferm alcoholics or drug
addicts in recovery, they may be learning some of these life skills for the first time.
Some sober living homes have been referred to as three gjuarter houses because
they are more family fike and permanent than the better known half- way house
which falls under the transitional community residence category.

Sober living homes provide the supportive living environment that is essen- tial
for people in recovery to learn how to maintain sobriety 2 before they can return
to their family. People can live for years in some sober living homes while others
limit tenancy to just weeks or months.

The sober living home concept is an outgrowth of the supportive living ar-
rangement pioneered by Oxford House. In most community residences, includ- ing
the typical tructured “sober living home, the live #n or shift staff function in the
supervisory parental role. On the other hand, Oxford Houses have no staff and
are self tun and self governing. From among themselves, the resi- dents of each
Oxford House periodically elect officers who act in a supervisory role much like
parents in a biological family while the other residents are like the siblings in a
biological family. The courts have found that Oxford Houses #xhibit a social
structure that mirrors a hierarchy “and emulates a family.32

Each Oxford House is subject to the demanding requirements of the Oxford
House Charter which requires a monthly financial accounting sent to Oxford
House International, establishes monitoring and inspection procedures, and pro-
mulgates rules and standards to protect the residents and to foster normaliza- tion
and community integration. For all practical purposes, the Oxford House Charter
constitutes a functional equivalent of licensing and for the purposes of zoning
ordinances, can serve as a proxy for formal licensing or certification.

In each Oxford House and in each community residence for people with dis-
abilities, interaction between the people who live in the community residence is
essential to achieving normalization. The relationship of a community resi-
dence § inhabitants is much closer than the sort of casual acquaintance that oc-
curs between the residents of a boarding or lodging house where interaction
between residents is merely incidental. In both family and transitional commu- nity
residences, the residents share household chores and duties, learn from each
other, and provide one another with emotional support 2 family fike re- lationships
not essential for, nor present in lodging houses, boarding houses, fraternities,
sororities, nursing homes, other institutional uses, or larger as-

32. OxforcHouseInc.V.H. Butch Browning 26€ F.Supp.3 896 (M.D Louisiani2017 provide<a
particularly clear explanation of how the courts have arrived at this concli



sisted living homes.

In addition, interaction with neighbors without severe disabilities is an es-
sential component to community residences and one of the reasons planners and
the courts long ago recognized the need for them to be located in residential
neighborhoods. Their neighbors serve as role models which helps foster the nor-
malization and community integration at the core of community residences.

Table 1 below illustrates the many functional differences between commu- nity
residences for people with disabilities, institutional uses (including nurs- ing
homes), and rooming or boarding houses. These functional differences help
explain the rational basis for the Unified Land Development Code to treat these
land uses differently than community residences for people with disabilities.
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Tablel: DifferencesBetweenCommunityResidencednstitutional Uses and RoomingHouses

v Tablecontinuedon nextpage



Tablel: Continuedrom previouspage

CopyrightZ 2018,2022by DanielLauber.All rightsreserved.Usedby permission.
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As was realized a century ago, being segregated away in an institution only
teaches people how to live in an institution. It does nothing to facilitate learn- ing
the skills needed to be all you can be and live as independently as possible and
be integrated into community life.

For example, filling an apartment building with people in recovery 2 a Ye-
covery community © 2 segregates them away with other people in recovery as
their neighbors, minimizing the interaction, if any, they might have with sober
neighbors which helps foster normalization and community integration. Func-
tionally, placing people in recovery in a series of adjacent single family homes or
townhouses is the same as filling an apartment building and, for all practical
purposes, also constitutes a recovery community. While these arrangements
possess some of the characteristics of community residences, they also possess
many institutional characteristics and function more like mini #stitutions than the
biological family a community residence is supposed, by definition, to emulate.

As the courts have consistently concluded, community residences foster the same
family values that even the most restrictive residential zoning districts promote.
Family community residences comply with the purposes of Panama City zoning dis-
tricts that allow residential uses, be they single family or multifamily.

Even before passage of the 1988 amendments to the Fair Housing Act, most
courts concluded that family community residences for people with disabilities
must be allowed as of right in all zoning districts where residential uses are al-
lowed, at least when certain conditions are met. Under the Fair Housing Act, a
municipality or county can require (1) a spacing distance between community
residences and (2) a license or certification for community residences allowed as
permitted uses when the number of residents in a proposed community resi-
dences exceeds the cap on unrelated occupants in the jurisdiction § zoning code
definition of Family. ”

Transitionalcommunity residences

In contrast to the group homes and sober living homes that fit in the cate- gory
of family community residences, transitional community residences are a
comparatively temporary living arrangement that is more transitory than a group
home or sober living home and a bit less family fike. Residency is mea- sured in
weeks or months, not years. A sober living residence that imposes a limit on how
long someone can live there exhibits the performance characteris- tics of a
transitional community residence, much like the better known small halfway
house.33

33. As used in this study, the terralfway house refers to the original halfway house conct
that is small enough to emulate a biological farrnot to large halfway houses occupied by
50, or 100+ people. Nor does term here refer to detoxificatioiilities that do not emulate
family. These larger congregate living facilities exhibit the performance characteristi
mini tinstitution anc not the characteristic of a residentia use that emulates a biologica family.
Consequently, sound zoning nciples call for them to be located in commerical, medic:



Typical of the people with disabilities who need a temporary living arrange-
ment like a halfway house are people with mental illness who leave an institu- tion
and need only a relatively short stay in a halfway house before moving to a less
structured and less restrictive living environment. Similarly, people recov- ering
from substance use disorder move to a halfway house or short term sober living
home after detoxification in an institution until they are capable of living in a
relatively permanent long term sober living home or other less restrictive and less
structured environment.

Halfway houses are also used for prison pre parolees. However, such indi-
viduals are not, as a class, people with disabilities. Zoning can be more restric-
tive for halfway houses for people not covered by the Fair Housing Act.
Consequently zoning codes can and should treat halfway houses for prison
pre parolees or other populations not covered by the Fair Housing Act more re-
strictively than classes that the Fair Housing Act protects.

The community residences for people with disabilities that limit the length of
tenancy are also residential uses that need to locate in residential neighborhoods if
they are to succeed. But since the length of tenancy is relatively temporary and so
much shorter than would be expected in a typical single family zoning district in the
United States, it is rational for a jurisdiction to apply to them the heightened scrutiny
of a conditional use to locate in single family districts while allowing them as a permitted
use in zoning districts where multifamily housing is allowed (subject to the two objective
standards explained later in this report).

institutional zonin¢ districts A residentia neighborhoocis not essentie for the largel halfway
houses that do not emulate a biological family to function success
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However, it is important to remember that a conditional use cannot be denied on the
basis of neighborhood opposition rooted in unfounded myths and misconceptions
about the residents with disabilities of a proposed transitional community residence.3*

Rationalbasesfor regulatingcommunity residences

The impacts, or lack thereof, of community residences for people with dis-
abilities have probably been studied more than any other small land use. To un-
derstand the rationale for the guidelines to regulate community residences
proffered in this report, it is vital to review what is known about community
residences, including their appropriate location, number of residents needed to be
both therapeutically and financially viable, means of protecting their vul- nerable
populations from mistreatment or neglect as well as excluding danger- ous
individuals from living in them, and their impacts, if any, on the surrounding
community. Most of the principles discussed in this section apply to both
community residences and recovery communities.

Relative location of community residences.For at least 40 years, re-
searchers have found that some community residence operators will locate their
community residences close to other community residences, especially when
zoning does not allow community residences for people with disabilities as of
right in all residential districts. They tend to be clustered in a commu- nity § lower
cost or older neighborhoods and in areas around colleges.3* In every jurisdiction for
which Planning/Communications has conducted an Analysis of Impediments to
Fair Housing Choice, there was clustering or concentrations of community
residences when the zoning did not require a rationally hased spacing distance
between community residences allowed as of right.

Why clusterinc is counterproductive Placing community residences (and
recovery communities) too close to each other can create a de facto social service
district and can hinder their ability to achieve normalization for their residents

2 one of the core foundations upon which the concept of community residences is
based. In today § society, people tend to get to know nearby neighbors on their

34. Notethat the proposecdefinitions of Zommunity residence, family community residence,
and transitional commmunity residencell speak of a familiike living environment. Thes
definitionsexcludethe large institutional facilities for many more occupants thoday, are
often callec ‘halfway houses. The city E current zoning treatment of these large facilities may
also require revisiol

35. SeeGeneral Accounting OfficAnalysis of Zoning and Other Problems Affecting
Establishment of Group Homes for the Mely Disable((August 17, 1983) 19. Tt
comprehensive study found that 36.2 percent of the group homes for people
developmental disabilities surveyed were located within two blocks of another comn
residence or an institutional usAlso se Danie Lauber and Frank Bangs, Zoning for Famil
and Group Care FacilititAmerican Society of Planning Officials Planning Advisory S
Repor No.30C (1974 at 14; and Familystyl of St Paul Inc. v. City of St Paul 922 F.2¢91 (8th
Cir. 1991) where 21 group homes that housed 130 people with mental iliness were esta
on just two blocks



block within a few doors of their home (unless they have children together in
school or engage in walking, jogging, or other neighborhood activities). The un-
derlying precepts of community residences expect neighbors who live close to a
community residence (and recovery community) to serve as role models to the
occupants of a community residence (and recovery community) 2 which re-
quires interacting with them.

Theareawithin the orangerectangleisa conventionalblockface.

For normalization to occur, it is essential that occupants of community resi-
dences have neighbors without disabilities as role models. But if another com-
munity residence (or a recovery community) is opened very close to an existing
group home 2 such as next door or within a few lots of it 2 the residents of the new
home can replace the role models without disabilities with other people with
disabilities and quite possibly hamper the normalization efforts of the ex- isting
community residence. Clustering three or more community residences on the same
block not only undermines normalization but could inadvertently lead to a de facto
social service district that alters the residential character of the neighborhood. The
known evidence shows that one or two nonadjacent com- munity residences for
people with disabilities on a block do not alter the resi- dential character of a
neighborhood.3¢ The author is unaware of similar studies of recovery communities.
One can estimate with some confidence that it is more likely that two or more on a
block face will alter the residential character of the block, given the larger size and
more institutional nature of recovery communities.

The research strongly suggests that as long as several community residences
are not clustered on the same block face they will not generate these adverse im-
pacts. Consequently, when community residences are allowed as a permitted use, it

36. See¢Genera Accountin(Office Analysi of Zonin¢canc Othel Problem Affecting the
Establishment of Group Homes for the Mentally Disa27 (August 17, 198!
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is most reasonable to impose a spacing distance between community residences that
keeps them about a block apart, generally about 660 feet, the typical residential lot
width in Panama City is 60 feet.3”

However, while the minimum lot width required in Panama City § zoning
districts where residences are allowed ranges from 40 to 70 feet, these are just
minimums. Numerous lots in the city are 100 or more feet wide. Consequently, this
study recommends establishing a flexible spacing distance of 660 feet or seven
lots, whichever is greater, between community residences allowed as per- mitted
uses.

Adding this flexibility feature will prevent a situation where another com-
munity residence could be allowed as of right within 660 feet of an existing com-
munity residence in a neighborhood with large lot widths. Doing so can result in
the two community residences being located within just two or three lots of each
other. As discussed on the previous page, this juxtaposition could under- mine
their ability to achieve their essential functions of acilitiating normaliza- tion,
community integration, and the use of nondisabled neighbors as role models.
Such a situation, warrants a case by case review to make sure that al- lowing
another community residence just two or three doors away from an ex- isting
community residence would not interfere with achieving these core
characteristics at the existing community residence and/or the proposed new
community residence.38

So while we can feel very confident that community residences located at least
a typical 660 #oot block apart, or seven lots whichever is greater, will not interfere
with normalization or community integration, that confidence is missing when
another community residence would be located closer than a block, or seven lots
whichever is greater, to an existing community residence. There are, however,
circumstances when locating another community resi- dence within the spacing
distance of an existing community residence (or recov- ery community) will not
interfere with normalization or community integration at the closest existing
community residence (or recovery community). Those re- quire a case hy tase
evaluation to make sure they won flhinder these core aims of the closest existing
community residence (or recovery community).

Establishing a conditional use process would allow Panama City to evaluate the
cumulative effect of locating so close to an existing community residence (or
recovery community) and whether the proposed community residence would
interfere with normalization and community integration of the occupants liv- ing in
the existing community residence (or recovery community), hinder the use of
nondisabled neighbors as role models to the residents of a community residence,
or alter the character of the neighborhood. For example, if there is a

37. Thecity E Unifiec Developmer Lanc Cod¢establishe minimum lot widths of lessthan 60feet in
the Rtl, Rt2,and MH t1 districts which,in practice apply to lots locatec arounc cul tde tsacs Tc
give developers flexibility, no minimum lot widths are set in the other zoning districts.
from Mike Lane, Panama City Director of Development Services, to Daniel Laubeffice of
Daniel Lauber (March 16, 2022, 4:59 p.m. CST) (on file with the Law Office of Daniel

38. Thesesameprinciplesapplyto recoverycommunitiesasdiscussedater in this study.



geographic feature such as a freeway, drainage channel, or hill between the
proposed and existing community residences that acts as a barrier to interac- tion
of the occupants of the two homes, it is unlikely that allowing the proposed
community residence would interfere with normalization and community inte-
gration, discourage the use of nondisabled neighbors as role models, or alter the
community § character 2 and the conditional use should be granted.

Similarly, if the proposed community residence houses people with a differ- ent
disability who are unlikely to interact with the occupants of the closest ex- isting
community residence (or recovery community), the proposed one is unlikely to
interfere with normalization or community integration.

Measurinc spacing distances While spacing distances are measured from
the lot line nearest the existing community residence that is closest to a pro-
posed community residence, there are several schools of thought on the most
appropriate way to measure that spacing distance.

One school of thought calls for measuring along the public or private pedes-
trian right of way. The idea is to measure the actual distance people would have to
walk to go from one community residence to another, as opposed to measur- ing
as the crow flies. Depending on the technology a jurisdiction has, imple- menting
this approach ranges from extremely difficult to next to impossible. It fails to
achieve the objectives of spacing distances when a jurisdiction contains
Superblocks, " namely blocks that are substantially lengthier than the typical
American urban block of 660 feet. The greater length of a superblock 2 twice that
of a typical block 2 would allow clustering and concentrations to develop by
enabling a community residence to locate back to back or lot corner to lot cor- ner
with an existing community residence as of right 2 one of the scenarios that
spacing distances seek to prevent from happening.

The other school of thought holds that the spacing distance should be measured as
the crow flies from the closest lot line of the existing community residence and the
proposed community residence. This method establishes a predictable radius around
existing community residences that can quickly be measured using a juris- diction's
geographic information system. Even with superblocks, this approach would
preclude a new community residence from locating back to back or lot cor- ner to lot
corner with an existing community residence as of right. This is the more appropriate
approach to use in Panama City and elsewhere.

Whichever approach is used, it is necessary for the operator of every proposed
community residence and recovery community to complete a €Lommunity Resi-
dence and Recovery Community Land Use Application “form much like the one in
Appendix B of this study so the city can measure spacing distances from existing
community residences and/or recovery communities and implement its zoning pro-
visions for community residences and recovery communities. The city should also
maintain a confidential database and map? of the locations of all existing commu-

39. Confidentiality is recommended because it is possible that releasing the actual addre
community residence and recoven communitiescoulc violate privacylaws City attorneys will
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nity residences and recovery communities so it can apply the spacing distance to
any proposed community residence or recovery community.4°

This database and map need to be kept current so that a proposed commu-
nity residence or recovery community is not subjected to a spacing distance from
a community residence or recovery community that has ceased opera- tions. A
mechanism will be needed for an operator who closes one of these homes to
promptly notify the city of its closure so the city can remove its location from this
database and map.

The technical explanation. This section speaks solely of community resi-

dences. The research upon which it is based was conducted before recovery
communities came into being.

Normalization and community integration require that persons with dis-
abilities substantial enough to need a supportive living arrangement like a
community residence be absorbed into the neighborhood § social structure.
Generally speaking, the existing social structure of a neighborhood can accom-
modate no more than one or two community residences on a single block face.
Neighborhoods seem to have a limited absorption capacity for service flepend-
ent people that should not be exceeded.*!

Social scientists note that while this capacity level exists, an absolute, pre-
cise level cannot be identified. Writing about service slependent populations in
general, Jennifer Wolch notes, #At some level of concentration, a community may
become saturated by services and populations and evolve into a ser-
vice tlependent ghetto. #2

According to one planning study, ¥While it is difficult to precisely identify or

40.

41.

42.

needto determinehow this concernover privacyinteractswith the requirementsof Floridap
public recordlaws The proposeczonincapproach however canno be implementec without
maintaining the recommended database and n

While this is discussed in depth beginning on the next page, it is critical to note now tha
the number of occupants of a community residence falls within the tasd codes cap on the
number of inrelated individuals permitted in the jurisdictigndefinition of family, the

land tuse ordinance must always treat the community residence @naily _or ‘household v
to do otherwise would constitute discrimination on its face in violation of thr Housing Acl
In Panam: City the cafg on unrelatec individual:is currently two. Suct homescanno be usecto
calculate spacing distances zoningpurposes because they artamilies_by definition.
Spacing distances are applicaonlyto community reidences for people with disabilities th
exceecthe cap on unrelated people in the definition damily, ‘household, or “single
housekeepin unit. _ This principle ismosi clearly ennunciatecin Unitec Statesv. City of Chicagt
Heights, 161 F. Supp. 2nd 819 (N.D. Ill. 20(Also seeJoint Statement of the Department
Housin¢anc Urbar Developmen ancthe Departmen of Justice State and Loca Lanc Use Laws
and Practices and the Application of the Fair Housin, 10t12 (Nov. 10, 201.

KurtWehbring Alternative Residentiz Facilitie: for the Mentally Retardecand Mentally 111 14
(no date) (mimeographec

Jennife Wolch ‘Residentie Locatior of the ServicetDependen Poor, 70 Annal: of the
Association of American Geographeat 330, 332 (Sept. 198



explain, gaturation Js the point at which a community § existing social struc- ture
is unable to properly support additional residential care facilities [commu- nity
residences]. Overconcentration is not a constant but varies according to a
community § population density, socio #conomic level, quantity and quality of
municipal services and other characteristics. “There are no universally ac- cepted
criteria for determining how many community residences are appropri- ate for a
given area.*3

This research strongly suggests that there is a legitimate government interest to
assure that community residences do not cluster. While the research on the
impact of community residences makes it quite clear that two community resi-
dences 2 especially those serving different populations 2 separated by at least
several other houses on a block produce no negative impacts, there is a
well grounded concern that community residences located more closely to-
gether on the same block face 2 or more than two on a block face 2 can gener- ate
adverse impacts on both the surrounding neighborhood and on the ability of the
community residences to facilitate the normalization of their residents, which is
among their purposes.

Limitations on number of unrelated residents The majority view of the
courts, both before and after enactment of the Fair Housing Amendments Act of
1988, is that community residences constitute a functional family and that zon- ing
should treat the occupants of a community residence as a ¥amily “even if the
community residence does not fit within the definition of ¥amily “in a juris- diction §
zoning or land use code.**

At first glance, that approach appears to fly in the face of a 1974 Supreme
Court ruling that allows cities and counties to limit the number of unrelated people
that constitutes a Yamily " or household. ~ Zoning ordinances typically define
family “or household “as (1) any number of related individuals and (2) a specific
number of unrelated persons living together as a single housekeeping unit. As
explained in the paragraphs that follow, the U.S. Supreme Court ruled that a local
zoning code § definition of ¥amily “can place this cap on the number of unrelated
persons living together as a single housekeeping unit.> But the Fair Housing Act
requires jurisdictions to make a reasonable accommoda- tion for community
residences for people with disabilities by making narrow ex- ceptions to these caps
on the number of unrelated people living together that qualify as a ¥amily " or
household.

In Belle Terre, the U.S. Supreme Court upheld the resort community § zon- ing
definition of ¥amily that permitted no more than two unrelated persons to

43. S Hettinger A Place TheyCal Home Plannin¢ for Residentiz Care Facilitie: 43 (Westcheste
CountyDepartmen of Plannin(1983) Se¢alsc D. Laube and F. Bangs Jr. Zonin¢ for Family
and Group Care Facilitiat 25

44. The principles discussed here are applicable to community residencenot to recovery
communities alanc use that does not emulate a family and is essentiall a mini tinstitution as
explained later this in thistudy.

45, BelleTerrev.Borass416U.S.1(1974).
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live together. 1t§ hard to quarrel with the Court§ concern that the specter of
boarding housing, fraternity houses, and the like “would pose a threat to es-
tablishing a Yuiet place where yards are wide, people few, and motor vehicles
restricted. « These are legitimate guidelines in a land tise project addressed to
family needs. «* Unlike the six sociology students who rented a house during
summer vacation in Belle Terre, Long Island, a community residence emulates a
family, is not a home for transients, and is the antithesis of an institution.
Community residences for people with disabilities foster the same goals that
zoning districts and the U.S. Supreme Court attribute to single #amily zoning.

One of the first community residence court decisions to distinguish Belle Terre
clearly explained the difference between community residences and other group
living arrangements like boarding houses. In City of White Plains v. Ferraioli,*’
New York § highest court refused to enforce the city § definition of amily "against
a community residence for abandoned and neglected children. The city § definition
limited occupancy of single family dwellings to related in- dividuals. The court
found that it s significant that the group home is struc- tured as a single
housekeeping unit and is, to all outward appearances, a relatively normal, stable,
and permanent family unit. « 8

Moreover, the court found that:

The group home is not, for purposes of a zoning ordinance, a
temporary living arrangement as would be a group of college
students sharing a house and commuting to a nearby school.
(c.f.,Village of Belle Terre v. Boragstation omitted]). Every
year or so, different college students would come to take the
place of those before them. There would be none of the per-
manency of community that characterizes a residential neigh-
borhood of private homes. Nor is it like the tealled
Zommune[style of livingThe group home is a permanent ar-
rangement and akin to the traditional family, which also may
be sunderediy death,divorce,or emancipationof the young.
The purpose is to emulate the traditional family and not to in-
troduce a differentlffe style.[4°

The New York Court of Appeals explained that the group home does not con-
flict with the character of the single family neighborhood that Belle Terre sought
to protect, &nd, indeed, is deliberately designed to conform with it. 5°

In Moore v. City of East Cleveland,®® Justice Stevens favorably cited White
Plains in his concurring opinion. He specifically referred to the New York Court

46.
47.
48.
49.
50.
51.

Ibid. at 7 19.

313N.E.2d756 (N.Y.1974).

Ibid. at 758 t759.

Ibid. at 758[citation omitted]. Emphasisdded.

431U.S494(1977)at517n.9.



of Appeals fanguage:

’Yoning is intended to control types of housing and living and
not the genetic or intimate internal family relations of human
beings.Solongasthe grouphomebearsthe genericcharacter

of afamily unit asarelativelypermanenthouseholdandis not

a framework for transients or transient living, it conforms to
the purpose of the ordinance?

Justice Stevens ffocus on White Plains echoes the sentiments of New York
Chief Justice Breitel who concluded that ¥he purpose of the group home is to be
guite the contrary of an institution and to be a home like other homes. %3

Since 1974, the vast majority of state and federal courts have followed the
lead of City of White Plains v. Ferraioli and treated community residences as
functional families ” that should be allowed in single family zoning districts
despite zoning ordinance definitions of ¥amily “that place a cap on the number of
unrelated residents in a dwelling unit. In a very real sense, the Fair Housing
Amendments Act of 1988 essentially codifies the majority judicial treatment of
zoning ordinance definitions with tapped “definitions of family.

The definition of ¥amily “in the Panama City Unified Land Development Code
appears to aim to include differently structured biological and legal domes- tic living
arrangements:

Family Two or more persons residing together in a house,
apartment,or dwellingunit, wherethe associatiorof the occu-
pants is premised upon or based upon a legal or moral obliga-
tion of mutual supportor the dependencyof anoccupantupon

the support of another in the househofd.

However, the language could be easily misconstrued to extend beyond its in-
tent. To avoid misinterpretation, it is highly recommended that the city replace this
definition with a more precise definition such as the following:

Family. Afamily consistsof anypersonlivingaloneor anynum-
ber of people related by blood, marriage, adoption, or guard-
ianship; two unrelated individuals in a domestic partnership
livingasa singlehousekeepinginit alongwith their childrenin-
cluding step children, adopted children, and children under
guardianship; or up to four unrelated individuals who are not
livingtogetherin asingledomesticpartnershipwith eachother.

This recommended definition of ¥amily “encompasses nuclear, blended, and
extended families while preserving the legal ability of the city to zone for com-
munity residences for more than four unrelated people with disabilities. The

52. Ibid. Emphasisdded.
53. Cityof White Plainsv. Ferraioli,313N.E.2d at 758.
54. UnifiedLandDevelopmentCode, ‘116 t3.
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city is certainly free to set a different cap on the number of unrelated individu- als
not in a domestic partnership that constitute a ¥amily. “But as explained below,
zoning must treat any proposed community residence that fits within the chosen
cap exactly the same as any other family.

While this recommended definition of family = would not allow unrelated
groups of more than four people to occupy a dwelling unit, the Fair Housing Act
requires the city to make a ¥easonable accommodation ~ for community resi-
dences that house more than the four unrelated individuals allowed under this
recommended definition of ¥amily. “The zoning approach this study proposes for
the city § Unified Land Development Code makes this requisite reasonable
accommodation for community residences occupied by more than four unre-
lated individuals with disabilities.5°

However, as explained below, the bottom line that determines the maximum
number of occupants in any dwelling is Panama City § property maintenance
code provision designed to prevent overcrowding which is applicable to all
dwellings.®® The U.S. Supreme Court has made it clear that if this provision al-
lows just five people to live in a dwelling, then no more than five can live there
even if the dwelling is a community residence for people with disabilities.

The U.S. Supreme Court brought this point home in its 1995 decision City of
Edmonds v. Oxford House.®” The Court ruled that housing codes that ®rdinarily
apply uniformly to all residents of all dwelling units «to protect health and safety
by preventing dwelling overcrowding “are legal.>® Zoning or- dinance restrictions
that focus on the Tomposition of households rather than on the total number of
occupants living quarters can contain “are subject to the Fair Housing Act.>®

As the discussion above implies, classifying community residences on the
basis of the number of residents lacks a rational basis. A more appropriate and
rational approach is proffered beginning on page 40 of this report.

Protecting the residents. People with disabilities who live in community res-
idences constitute a vulnerable population that needs protection from possible
abuse and exploitation. Community residences for these vulnerable individuals
need to be regulated to assure that their residents receive adequate care and
supervision. Licensing and certification are the regulatory vehicles used to as-

. Panama City is free to make the legislative decision to amend its definitiGanoily to alow
more than two unrelated individuals to constitute/&amily. The most common caps on t
numbel of unrelatec person: that car constitute a family_are three anc four. The Unifiec Lanc
Development Cocmust treat any community residence that fits within the chosen ca|
noted above, the same as any oth&amily._

. Seediscussiorbeginningon pageb3.
. 514U.5.725,115S.Ct1776,131L.Ed.2d01(1995).

. Ibid. at 1781[emphasis added]. See the discussion of minimum floor area requirements beginning
on page 5:

. Ibid.at 1782.



sure adequate care and supervision.8® Florida, like many other states, has not
established licensing or certification for some populations with disabilities that
community residences serve. In these situations, certification by an appropri- ate
national certifying organization or agency that is more than simply a trade group
can be used in lieu of formal licensing. Licensing or certification also tends to
exclude from community residences people who pose a danger to oth- ers,
themselves, or property. As noted earlier, such people are not covered by the
Fair Housing Act.

Therefore, there is a legitimate government interest in requiring that a com-
munity residence or its operator be licensed in order to be allowed as of right as a
permitted use. If state licensing or certification does not exist for a particular type of
community residence, the residence can meet the certification of an ap- propriate
national certifying agency, if one exists, or is otherwise sanctioned by the federal or
state government.! Florida law appears to allow a municipality or county to
establish its own licensing requirements for community residences not covered by
state licensing. For example, while community residences for people with eating
disorders are beginning to appear around the country, we are unaware of any
state that has established a license or certification for them. In such a situation, the
heightened scrutiny of a conditional use is warranted so the city can make sure that
the residents of a proposed community residence are protected by requiring the
applicant to demonstrate that it will operate with the sort of protections for
occupants that licensing or certification nor- mally requires.

The State of Florida does not require licensing or certification of sober living
homes. Instead, in 2015, the state established voluntary certification for sober
living homes.®2 The state statute required the state § Department of Children and
Family Services to approve at least one credentialing entity by December 1, 2015.%3
The department named the Florida Association of Recovery Residences as a
credentialing entity. As T mandates, the association promulgates and
administers requirements for certifying sober living homes and estab- lished
procedures for the application, certification, recertification, and disci- plinary
processes. It has established a monitoring and inspection compliance

60.

61.

62.
63.

Anylocalor state licensingmust be consistentwith the FairHousingAct. JointStatementof the
Departmen of Housincand Urbar Developmen anc the Departmen of Justice State anc Loca
Land Use Laws and Practices and the Application of the Fair Hous (Nov. 10, 2016) 1

For example, the U.S. Congress has recognized and sanctioned the sober living ho
operate under the auspices of Oxford House. Oxford House maints own procedures an
staff to inspec and monitor individua Oxforc House: to enforce the organization§ strict chartel
and standards designed to protect the residents of each Oxford House and foster com
integration and positive relations with its ighbors. An Oxford House can lose its authorize
if found in violation of the Oxford House Charter. The charter and inspections are the fun
equivalent of licensing or certificatic

FloridaStateStatutes, ' i 8 6 X dZD109).
Ibid. at ‘397.487(2).
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process, developed a code of ethics, and provided for training for owners, man-
agers, and staff.64

As the state statute requires, the operator of a proposed sober living home
must submit with its application and fee a policy and procedures manual that
includes job descriptions for all staff positions; drug testing requirements and
procedures; a prohibition of alcohol, illegal drugs, and using somebody else §
prescription medications; policies that support recovery efforts; and a good
neighbor policy.5> Each certified sober living home must be inspected at least
annually for compliance. The certification process allows for issuance of provi-
sional certification so the home can open. Provisional certification is issued
based on the paperwork submitted to the Florida Association of Recovery Resi-
dences. Actual certification is issued only after the home has been inspected and
current and former residents and staff interviewed after the home has been in actual
operation for at least three months.

The requirements of Florida § voluntary certification process and standards for
sober living homes (and recovery communities) are comparable to the state §
existing licensing processes and standards for community residences that serve
other populations of people with disabilities.

Impacts of community residences.The impacts of community residences
have been studied more than those of any other small land use. Over 50 statisti-
cally tigorous studies have found that licensed community residences not clus-
tered on a block face do not generate adverse impacts on the surrounding
neighborhood. They do not affect property values, nor the ability to sell even the
houses adjacent to them. They do not affect neighborhood safety nor neighbor-
hood character 2 as long as they are licensed and not clustered on a block face.
They do not create excessive demand on public utilities, sewer systems, water
supply, street capacity, or parking. They do not produce any more noise than a
conventional family of the same size. All told, licensed or certified, unclustered
group homes, sober living homes, and small halfway houses have consistently
been found to be good neighbors just like biological families.

Clustering community residences only undermines their ability to achieve their
core goals of normalization and community integration. A community res- idence
needs to be surrounded by so talled Hormal “or conventional house- holds, the
sort of households this living arrangement seeks to emulate. Clustering
community residences adjacent to one another or within a few doors of each other
increases the chances that their residents will interact with other
service flependent people living in a nearby community residence rather than
conventional households with non service dependent people who, under the
theory and practice that provide the foundation for the community residence
concept, are to serve as role models.

64. Ibid. The demandin¢standard: that the Floride Associatio of Recover Residence adoptec are
based on the nationalltaccepted standards of the National Alliance of Recovery Reside
This certification applies to both sober living homes and recovery commu

65. Ibid.at ‘397.487(3).



Appendix A is an annotated bibliography of representative studies. The evidence is
so overwhelming that few studies have been conducted in recent years since the issue
is well settled: Community residences that are licensed and not clustered on a block
face do not generate adverse impacts on the surrounding community.

Unfortunately a similar body of research does not exist on the impacts of re-
covery communities.

Locationsof community residencesandrecovery
communities in Panama City

As of the beginning of 2022, Panama City was host to 15 known community
residences for people with disabilities and recovery communities. To identify
these uses, we examined information from the following sources:

O The Florida Agency for Health Care Administration § database of the
following state ficensed community residences for people with disabilities
that have been either (a) certified under the Florida state
statute establishing voluntary certification of recovery residences: Title
XXIX Public Health, chapter 397 (Substance Abuse Services)

t RU E OLFHQVHG XQGHU 7LWOH ;;,; 3XEOL
393 (Developmental Disabilities), 394 (Mental Health), 397 (Substance

Abuse Services), 419 (Community Residential Homes); Title XXX,

chapters 429 (Assisted Care Communities 2 Part 1: Assisted Living

Facilities, Part Il: Adult Family €are Homes); and Title XLIV, Chapter 760

(Discrimination in the Treatment of Persons;

Minority Representation) (2019); and

f) Recovery residences and recovery communities certified by the state § certification
entity, the Florida Association of Recovery Residences.

The 15 sites are scattered throughout much of Panama City § urban area, south
and east of Highway 390 and west of Dr. Martin Luther King, Jr. Boulevard.

As explained in this study, clustering and concentrations threaten the abil- ity of
the people with disabilities living in community residences and recovery
communities to achieve normalization and community integration, and to use
non dlisabled neighbors as role models. These three factors are among the es-
sential core characteristics of community residences and, to a similar extent, of
recovery communities. Consequently, this review of the locations of these two
land uses within Panama City necessarily focuses on whether any community
residences (and/or recovery communities) are currently located in a way that
would hinder these achieving these three core characteristics.

In the Forest Park area, south of Baldwin Road between Highway 390 and Dr.
Martin Luther King, Jr. Boulevard, there are two community residences, one
housing as many as six people with developmental disabilities and the other up to
12 children in need of extended pediatric care in a family like environment. The
two community residences are located a bit more than 1,200 feet apart as the crow
flies and more than 1,800 feet apart by foot or motor vehi- cle. A third community
residence for up to ten men in recovery from substance
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use disorder is located about 1,200 feet north of one of these two community res-
idences. All of these sites are licensed or chartered. It is extremely unlikely that the
occupants of these three community residences even know that the others exist.
The chances that they would interact with residents of one of the other
community residences is minuscule. Consequently, their locations would not
result in any interference with normalization, the use of nondisabled neighbors as
role models, or with community integration. Their presence certainly would not
affect the character of the neighborhood.

There is one instance of two community residences within 660 feet of each
other in the entire city. In the Central St. Andrews area south of State Route 98
between Frankfort and Harrison is a community residence for up to six individ- uals
with developmental disabilities and another community residence for up to eight
people in recovery from substance use disorder. While the two homes are a bit
more than 400 feet apart, they are situated on different streets and not within view
of each other. Here again, the chances that the residents of one of the community
residences would interact with the occupants of the other com- munity residence
is remote. Their locations would not lead to any interference with normalization or
community integration, or the use of nondisabled neigh- bors as role models. Their
existence is highly unlikely to affect the character of the immediate neighborhood.

The very intense concentrations of community residences and recovery com-
munities that have formed in numerous southeast Florida jurisdictions have not
developed in Panama City. The narrowly ¢rafted zoning regulations rec-
ommended in this study would prevent either situation from developing into a
concentration that grows more intense and expands geographically to become a
de facto social service district that does alter the character of the residential
neighborhood in which it is located.

As a result, Panama City is very well positioned to employ rational zoning
regulations in accord with the nation § Fair Housing Act that enable commu- nity
residences and recovery communities to locate without clustering on blocks or
concentrating in neighborhoods which undermine their ability to fos- ter
normalization and community integration and the utilization of nondisabled
neighbors as role models.

Recommendedoningframework

The 1988 amendments to the nation § Fair Housing Act require all govern-
ment jurisdictions to make a teasonable accommodation “in their zoning codes
and other rules and regulations to enable group homes and other community
residences for people with disabilities to locate in the residential districts es-
sential to their success. The zoning ordinance amendments that will be pro-
posed for Panama City make this reasonable accommodation that the Fair
Housing Amendments Act of 1988 requires for those people with disabilities who
wish to live in a community residence. The legislative history of the Fair Housing
Amendments Act of 1988 makes it clear that jurisdictions cannot re- quire a
conditional use permit (also known in other jurisdictions as a special ex- ception or
a special use permit) as the primary means of regulating family



community residences for people with disabilities in residential districts. It does
not, however, disallow requiring conditional use approval in single family districts
for transitional community residences. Nor does the Fair Housing Amendments
Act of 1988 require that a local jurisdiction allow in residential districts those
community residences occupied by persons who do not have dis- abilities.

As explained below, there are two types of community residences: family com-
munity residences ™ and %ransitional community residences.” A third commu-
nity hased congregate living arrangement for people in recovery is called a
fecovery community “which does not emulate a family. They do not resemble a
community residence in nature and performance, therefore warranting differ- ent
treatment in the city § Unified Land Development Code as explained begin- ning on
page 43.

Whena ‘communityresidence islegallya family _

Like any other dwelling, when a community residence for people with dis-
abilities 2 whether it be Yamily " or ransitional ~ 2 fits within the cap of four
unrelated persons as proposed for the definition of family “in the city § Unified
Land Development Code, it must be allowed as of right in all residential dis- tricts
the same as any other family or single housekeeping unit.66

The case law is very clear: No additional zoning restrictions can be imposed
on a community residence for people with disabilities that fits within the cap on
the number of unrelateds in the local definition of ¥amily. “Consequently, when
a zoning code allows up to four unrelated people to constitute a ¥amily, “the
zoning ordinance cannot require cer- tification, licensing or a spacing distance
around a community resi- dence with as many as four occupants with
disabilities. ¢7

66. In addition, when a zoning code does not defifemily _at all or allows any number

67.

unrelatec people to constitute afamily, it canno impose any additiona zonin¢ requirements on
community residence for people with disabilities If a jurisdictions did impose additiona zoning
requirements, it would be imposing them solely because the occupants were peopl
disabilities. But legally they constitute families like all other families and imposing licen:
spacing requirements in ese circumstances would constitute housing discrimination o
face. In the absence of a definition 6amily _(or its equivalent) or a cap on the number
unrelated individuals that can constitutefamily, zoning cannot legally regulate commur
residences for people with disabilities and very likely recovery communities as wel
through zoninc

Remember that there is a distinction to be made between local zoning and thepsliaensing
or certification requirementsA state licensing or cefication statute or ordinance can requi
licensin¢ or certification of community residences of any number of resicincluding sobe
living homes, and state licensing or certificatcanestablish rational spacing requiremer
between community resicnces of any number of residents even those that fit within i

jurisdictionk definition of family. Thisis a nearlyuniversapractice by state< acros: the nation.
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As explained beginning on page 31, the definition of ¥amily ‘recommended for
Panama City § Unified Land Development Code would allow four unrelated people
living as a single housekeeping unit to constitute a family. Any commu- nity
residence for people with disabilities that fits within this cap must be treated as
a ¥amily “and such a home cannot be used for cal- culating spacing distances
required by local zoning, as explained in footnotes beginning on page 17 and
on page 38.

So even though the recommended definition of ¥amily “would not allow more
than four unrelated people not in a single domestic partnership to live together, the
Fair Housing Act will require the city to make a ¥easonable accommodation ” for
community residences that would house more than four unrelated people with
disabilities so they can locate in the residential districts in which they need to locate
to achieve their purposes. That is when a zoning code can establish a spacing
distance and licensing or certification requirement for community resi- dences (and
recovery communities) allowed as permitted uses. A local jurisdic- tion must
establish a case by tase review process as a backup to make a further feasonable
accommodation “"when these two requirements are not met. In Pan- ama City, this
backup process would be a conditional use.

Generalprinciplesfor makingthe zoningreasonableaccommodation

Taken as a whole, the case law suggests that any reasonable accommodation
must meet these three tests:

Yy The proposed zoning restriction must be intended to achieve a
legitimate government purpose.

Yy The proposed zoning restriction must actually achieve that legitimate
government purpose.

Yy The proposed zoning restriction must be the least drastic means
necessary to achieve that legitimate government purpose.

In Bangerter v. Orem City Corporation, the federal Court of Appeals said the
same thing a bit differently, Restrictions that are narrowly tailored to the par- ticular
individuals affected could be acceptable under the FHAA if the benefits to the
handicapped in their housing opportunities clearly outweigh whatever burden
may result to them. 68

But the nation § Fair Housing Act is not the only law that affects how cities and
counties in Florida can regulate community residences for people with dis-
abilities. The State of Florida has adopted several statutes that restrict local
zoning of community residences for specific populations with disabilities that are
licensed by the state.

68. 46F.3d1491(10th Cir.1995)1504.



The proposed zoning amendments take into account both federal fair housing
law and the provisions in the Florida statutes that restrict local zoning that are legal
under the nation § Fair Housing Act.5°

The zoning amendments to be written to implement the recommendations of
this study will seek to enable community residences to locate in all appropriate
residential zoning districts through the least drastic regulation needed to ac-
complish the legitimate government interests of preventing clustering and con-
centrations (which undermine the ability of community residences to accomplish
their purposes and function properly, and which alters the residen- tial character of
a neighborhood) and of protecting the residents of the commu- nity residences
from abuse and improper or incompetent care. They are narrowly tailored to the
needs of the residents with disabilities to provide greater benefits than any
burden that might be placed upon them. And they constitute the requisite
legitimate government purpose for regulating commu- nity residences for people
with disabilities.”

69. Our review suggests that there is a need to coordinate the state statutes and revise tt
eliminate their weaknesses and facilitate more rational zoning treatment of comm
residence for peogle with disabilities throughoui the State of Florida The state statutes contair
provisions that likely do not fully comply with the natipr-air Housing Act as explair
beginning on page 5

70. Theproposedzoningprovisionsfor recoverycommunitiesseekto achievethe samegoals.

Panam: City Zonin¢ Frameworlfor Communit' Residence and Recover Communities 39



Key to establishing a zoning approach in compliance with the Fair Housing Act
is classifying community residences on the basis of functionality rather than on
the number of people living in the community residence 2 at least as much as the
legal provisions of Florida § statutes allow.

Community residences for people with disabilities (both family and transi-
tional) that house no more than the recommended cap of four unrelated resi-
dents in a single housekeeping unit would be treated the same as any other
family and cannot be included when calculating spacing distances between com-
munity residences for people with disabilities.

Voluntary Certificatior of Sobe Home« and Recover Gommunities.
The Florida Association of Recovery Residences (FARR) is the state § certifica-
tion entity as explained beginning on page 33. FARR uses a demanding certifi-
cation process that determines whether a sober living home (or recovery
community) is actually operated in accord with its certification standards rather
than depending on a prospective operator § promises of how she will op- erate the
home. The six steps required to achieve certification are available at

http://farronline.org/certification/apply-for-certification. Detailed certification and
compliance protocols are available to download at https:/farronline.org/

document-library.

FARR requires unrestricted access to interview management, staff, and res-
idents to ensure that policies, procedures, and protocols are actually being fol-
lowed at the sober living home (or recovery community).

So while an applicant must meet FARR § initial criteria to open a sober liv- ing
home (or recovery community), FARR makes its final determination on cer-
tification after the sober living home (or recovery community) has been operating
for at least three months. This enables FARR to conduct an inspec- tion after a
home has been operating for three months and to interview current and former
residents and staff members.”®

When a jurisdiction requires licensing or certification for community resi-
dences and recovery communities, FARR issues initial provisional certification
based on the paper application until annual certification is issued following the
on site inspection and confirmation of compliance with FARR § standards.
FARR § provisional certification will satisfy the certification requirements in the
zoning recommended here for Panama City. If permanent certification is denied,
the sober home or recovery community could not continue to operate in Panama
City under the recommended zoning.

Communityresidences

As emphasized throughout this report, emulating a biological family is an es-

71. Emails from John Lehman, past CEO and current board member of the Florida Assoc
Recover Residence to Danie Lauber Law Office of Danie Laube (Nov 17,2017 9:34a.m CS'
and Nov. 20, 2017, 11:27 a.m. CST) (on file with the Law Office el Lauber
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sential core characteristic of every community residence. It is difficult to imagine how
more than ten to 12 individuals can successfully emulate a biological family. (For the
sake of simplicity, this report will use ten as the maximum number of oc- cupants in a
community residence allowed as of right. But any jurisdiction cer- tainly could
choose 12 with only a little less confidence that it can emulate a family.) Once the
number of occupants exceeds ten, the home starts to take on the characteristics of
a mini astitution rather than a family or a residential use. Panama City should
consider defining community residences as housing no more than ten people,’?
while allowing for the conditional use case hy tase review process for proposed
community residences that would house more than ten people. Standards for
granting the conditional use should require the applicant to demonstrate how it can
and will emulate a family as well as why it needs more than ten residents to
assure therapeutic and/or economic viability.

Recommendeadoningframework for family community residences _

Unlike the transitional community residences discussed below, tenancy in
family community residences is relatively permanent. There is no limit on how long
people can live in them. In terms of stability, tenancy, and functionality, family
community residences for people with disabilities are more akin to the traditional
owner aiccupied single family home than are transitional commu- nity residences
for people with disabilities.

To make this reasonable accommodation for more than four people with dis-
abilities who wish to live in a community residence, the proposed zoning ordi-
nance amendments will make family community residences for four to 10 people
with disabilities a permitted use in all zoning districts where residential uses are
currently allowed, subject to two objective, nondiscretionary adminis- trative
criteria:

Y The specific community residence or its operator must receive authorization
to operate the proposed family community residence by receiving the license
that the State of Florida requires, the voluntary certification available through
the Florida Association of Recovery Residences, or a self #imposed
maintenance and set of criteria that are the functional equivalent of certification
or licensing (namely the Oxford House Charter);”3 and

72. The maximum number of residents allowed as of right should be an even number to ta

73.

account the established need of assuring all sober living home residents have at le
roommate Similarly there are therapuetic reason: that make it desirable for the occupant: of a
community residence for people with mental iliness to have at least one room

There appears to be no legal reason why any local Florida jurisdiction could not require
living homes to obtain certification from the State of Florida to satisfy this criterion. As
above, Oxford House, which is recognized by Congress, mis its own standards ar
procedures under the Oxford House Charter that are fairly comparable to the standar:
procedure: of licensin¢laws in states arounc the country. Consequenthy Oxforc Houses as well
as recovery residences certified by the Siof Florida, would meet this first criteric
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VY The proposed family community residence is not located within a
rationally hased distance of 660 feet or seven lots, whichever is greater,
from an existing community residence or recovery community as
measured from the nearest lot lines.

When a proposed family community residence does not meet both standards,
the operator can apply for a case hy tase evaluation through a conditional use as
explained beginning on page 50.

Recommendedoningframework for Aransitional community residences

Residency in a %ransitional community residence “is more transitory than in a
family community residence “because transitional community residences ei- ther
impose a maximum time limit on how long people can live in them or actu- ally
house people for a few months or weeks.”* Tenancy is measured in months or
weeks, not years. This key characteristic makes a transitional community resi-
dence more akin to multiple family residential uses with a higher turnover rate that is
typical of rentals throughout the United States than single family dwell- ings with a
lower turnover rate typical of single family ownership housing in this nation.

Even though multifamily uses are not allowed in single family districts, the Fair
Housing Act requires every municipality and county to make a Yeason- able
accommodation ”~ for transitional community residences for people with
disabilities. This reasonable accommodation can be accomplished via the
heightened scrutiny of a conditional use when an operator wishes to locate a
transitional community residence in a single family district.

However, in districts where multifamily is allowed as of right, a transitional
community residence for four or more people with disabilities should be allowed as
a permitted use subject to two objective, nondiscretionary administrative criteria:

Yy The specific community residence or its operator must receive
authorization to operate the proposed transitional community residence
by receiving the license that the State of Florida requires, the voluntary
certification available through the Florida Association of Recovery
Residences, or a self #mposed set of criteria that are the functional
equivalent of certification or licensing (the Oxford House Charter); and

Yy The proposed transitional community residence is not located within a

rationally hased distance of 660 feet or seven lots, whichever is greater,
from an existing community residence or recovery community as
measured from the nearest lot lines.

74. Time limits typically range from 30 days to 90 days, and as long as six, nine, or 12 |
dependin¢on the nature of the specifictransitiona community residenc¢and the populatior it
serves. With n time limit, residents of family community residences can live in them for r
years, even decade



When a proposed transitional community residence does not meet both stan-
dards, the operator can apply for a case by tase evaluation through a condi-
tional use as explained beginning on page 50.

Recoverycommunities

Community residences are not the only housing option available for people in
recovery from substance use disorder, also known as drug and/or alcohol addiction or
abuse. Recovery communities “offer a more intensive living arrangement with more
people than can emulate a family and a more segregated, slightly institu- tional fike
atmosphere than a community residence. Recovery communities pro- vide housing
and are not inpatient facilities. Due to their fundamental differences, recovery
communities warrant somewhat different zoning treatment than commu- nity
residences.

A recovery community consists of multiple dwelling units in a single multi-
family structure that are not available to the general public for rent or occu-
pancy. A recovery community provides a drugf#ree and alcohol #ee living
arrangement for people in recovery from drug and/or alcohol addiction. But, un- like
a community residence, a recovery community does not emulate a biologi- cal
family. As explained below, a recovery community is a different land use than a
community residence and it warrants a different zoning treatment.

Unlike a community residence with a maximum of roughly ten occupants
whose essence is emulating a biological family, a recovery community can con-
sist of dozens and even scores of people in recovery making it more akin to a
mini #nstitution in nature and number of occupants. The U.S. Department of
Justice and Department of Housing and Urban Development have jointly noted that
the U.S. Supreme Court § decision in Olmstead v. L.C.:"®

Yruledthat the AmericandVith DisabilitiesAct (ADA)prohibits
the unjustifiedsegregatiorof personswith disabilitiesin institu-
tional settingswherenecessargervicesouldreasonablybe
provided inintegrated, community-based settings. Anintegrated
settingisone that enablesindividuals with disabilitiesto live and
interactwith individualswithout disabilitiesto the fullestextent
possible Bycontrast,asegregatedettingincludescongregate
settingspopulatedexclusivelhor primarily by individualswith
disabilities. Although Oimstead did not interpret the Fair Housing
Act,the objectivesof the FairHousingActandthe ADA asinter-
pretedin Olmsteadare consistent/® [Emphasisadded]

75. 527U.5581(1999).

76. Joint Statement of the Department of Housing and Urban Development and the Departn
Justice State and Loca Lanc Use Lawsand Practice andthe Applicatior of the FaitHousin¢Act,
11 (Nov. 10, 201

Panam: City Zonin¢ Frameworlfor Communit' Residence and Recover Communities 43



Thissite in PanameCitywasformerly utilizedasrecoverycommunityfor 60 individuals.

As will be explained on the following pages, recovery communities constitute a
pretty segregated setting that does not facilitate interaction with nondisabled people
in the surrounding neighborhood 2 quite contrary to the core nature of community
residences where interaction with neighbors without disabilities is a fundamental
characteristic.

Currently, there do not appear to be any certified recovery communities within
Panama City. One did exist in the city, but it has shuttered its doors.””

Generally speaking, a recovery community is located in multifamily buildings
where the operator places several individuals in each unit. Some may occupy a
large single family house or a series of detached or attached single family resi-
dences. They have been known to cluster together. One of the most extreme situa-
tions is a recovery community in Palm Beach County occupied by 152 individuals in
recovery with another 100 person recovery community next door. Both are un- der
the same ownership and are shown in Figure 10 below.

The reality, however, is that these are functionally segregated mini institu- tions
that do not emulate a family, facilitate the use of non disabled neighbors as role
models, or foster integration into the surrounding community to the ex- tent that a
community residence does.’®

77. Basedon datathe FloridaAssociatiorof RecovenResidencesupplied.

78. Many of these recovery communities offer what is callledvel IV support, the highest, mos
intense degree of support. In its descriptior of sSupportlevels that service providersoffer, the



Figurel0: Exampleof TwoAdjacentRecoveryCommunitiesin PalmBeachCounty

Atotal of 252 peoplein recoveryoccupythesetwo adjacentrecoverycommunities, 100in one
and 152 in the other. Both are operated by the same recovery community provider.

Operators of recovery communities are known to move residents from one
apartment to another 2 unlike how a family or roommates behave. This sort of ar-
rangement does not constitute a community residence in any sense of the term 2
remember that the essence of a community residence is to emulate a biological
family. The segregated housing a recovery community creates can run counter to
core purposes of a community residence: to achieve normalization and community
integration using neighbors without disabilities as role models. The very struc- ture
of a recovery community encourages a more inward orientation for occu- pants
that doesn flfacilitate interaction with neighbors without substance use disorder.

Just a few jurisdictions have adjusted their zoning provisions to account for
recovery communities. In the absence of zoning provisions for recovery commu-
nities, some providers have skirted zoning provisions intended to prevent ad-
verse clustering and concentrations by misusing the cap on the number of
unrelated individuals in the local zoning code § definition of ¥amily. " In these
instances, when a jurisdiction has a cap of four unrelated individuals in its defi-
nition of family “as recommended for Panama City, the operator places four
people in recovery in each unit in an apartment building and sometimes several
nearby buildings. The people in recovery, however, function as a single large
Tommunity, “not as individual functional families. Concentrations and clus- ters
of these mini #nstitutions can and do alter the residential nature of the surrounding
community no less than a concentration of nursing homes would and maybe even
more since the occupants of recovery communities are ambula- tory and
frequently maintain a motor vehicle on the premises.

Floride Associatio of Recover Residence (FARF notesthat tevelV_ ‘fm]ay be a[siclmore
institutional in environment. Seehttp://farronline.org/standards-ethics/support-leve.

Panam: City Zonin¢ Frameworlfor Communit' Residence and Recover Communities 45


http://farronline.org/standards-ethics/support-levels
http://farronline.org/standards-ethics/support-levels

A single recovery community can effectively recreate the circumstances in
other jurisdictions where the courts have concluded that an institutional atmo-
sphere was recreated. In Larkin v. State of Michigan Department of Social Ser-
vices, the Sixth Circuit Federal Court of Appeals arrived at this conclusion when it
referenced the decisions in Familystyle. In the Familystyle case, the operator
sought to increase the number of group homes on one and a half blocks from 21 to 24
and the number of people with mental illness housed in them from 119 to 130.
Referring to the federal district and appellate court decisions in Familystyle, the
Larkin court noted, he courts were concerned that the plaintiffs were simply
recreating an institutionalized setting in the community, rather than deinstitu-
tionalizing the disabled. 7°

That is exactly what has happened in the Broward County cities of Pompano
Beach and Oakland Park as well as in neighboring Palm Beach County.8° In fact,
the density of these large mini institutions has often been greater than in the
Familystyle case. The operators have recreated an institutional setting in the midst of
a residential district. These mini astitutions not only interfere with the core goals of
normalization and community integration, but also alter the charac- ter of the
neighborhood and the city § zoning scheme.

As noted earlier, a key reason for community residences locating in residen- tial
zoning districts has long been that the neighbors without disabilities serve as role
models for the people with disabilities. Consequently, this essential ra- tionale for
community residences expects the occupants of the community resi- dences to
interact with their neighbors. Filling apartment buildings with people in recovery is
not conducive to achieving these fundamental goals. In- stead the occupants of
the recovery community will almost certainly interact primarily with the other
people in recovery rather than with the %lean and so- ber” people in the
surrounding neighborhood.

As a larger and significantly more intense use than an community resi- dence,
recovery communities exert a wider influence on the neighboring com- munity.
Consequently, it stands to reason that a greater spacing distance from any existing
recovery community or community residence is warranted for a proposed
recovery community.

79.

80.

46

Larkir v. State of Michigar Departmen of Socia Service:89 F.3¢ 285 6th Cir (1996) Se¢alsc
Familystyliof St.Paul Inc v. Cityof St Pau, 728 F.Supf 139¢ (D. Minn. 1990) aff fl, 923 F.2c
91 (8th Cir. 1991

SeeDaniel LaubelPompano Beach, Florida: Principles to Guide Zoning for Comt
Residences for People With Disabili(River Forest, IL: Planning/Communications, Jun@8)
37138 and Daniel LaubeZoning Principles for Community Residences for People
Disabilities and for Recovery Communities in Oakland(River Forest, IL: Planning/Ca
munications, March 2019) 380. The situation in the rest of Broward Coun unknown
because a countiwide study has not been conducted theAlso seidaniel LaubeiZoning
Analysitand Frameworl for Communit Residence for Peopl¢With Disabilitie: and for Recovery
Communities in Palm Beach County, Flo(River Forest, IL: lnning/Communications, Ju
2020) 5761,



Fourof the buildingsin the centerof this photo from GoogleEarthare eachoccupiedby
24 people in recovery, for a total of 96 people in 16 apartment units.

Introducing multiple mini #astitutions such as these can and has altered and the
residential character of the surrounding neighborhood. In addition, there is no
evidence that such arrangements do not affect property values, property turn- over
rates, or neighborhood safety. The studies of the impacts of community resi- dences
examined actual community residences that emulate a family, not these
mini #nstitutions. The de facto social service districts that clusters of recovery
communities produce fall far outside the foundations upon which the courts have long
based their decisions to treat community residences as residential uses, in- cluding
emulating a biological family and utilizing nearby neighbors without dis- abilities as
role models to foster normalization as well as participation in the wider
community to achieve community integration.

It is important to remember that zoning is based on how land uses function. The
original community residence concept is based on the community residence behav-
ing as a functional family, “namely emulating a biological family. Such homes need to
be in a residential neighborhood where the nondisabled neighbors serve as role
models. Those are key cornerstones upon which the court rulings that require com-
munity residences to be allowed in residential districts rest.

But filling a multifamily building with people in recovery 2 or filling adja- cent
houses or town homes with people in recovery 2 hardly emulates a biologi- cal
family in a residential neighborhood. Instead of ¥lean and sober “people in the
surrounding dwellings serving as role models, the folks trying to recover from
substance use disorder are surrounded by other people in the same situa-
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tion. It is difficult to imagine how such segregated living arrangements foster the
normalization and community integration at the core of the community res- idence
concept. Such arrangements are like a step back to the segregated insti- tutions
in  which people with disabilities were placed before
deinstitutionalization became the nation § policy more than half a century ago.

Fortyapartmentsare occupiedby 80 peoplein this PalmBeachCountyrecoverycommunity.

These are among the reasons why spacing distances are so crucial to estab-
lishing an atmosphere in which community residences can enable their occu-
pants to achieve normalization and community integration and facilitate utilization
of neighbors as role models. And these are among the reasons why zoning
should treat recovery communities as the mini #stitutions that they functionally
are.81

Since recovery communities are appropriately located in multifamily build- ings,
it makes no sense for a zoning code to allow new recovery communities to be located
in single family districts where new multifamily housing is not permit- ted. But it is
rational and appropriate to allow recovery communities in those zoning districts
where multifamily housing is allowed,.

As explained beginning on page 28, the capacity of a neighborhood to absorb
service dependent people into its social structure is limited. When two or more
recovery communities (and/or a community residence) are clustered on a block

81. The case law that requirezoningto treat a community residence that fits within the cap
unrelateds in the definition offamily _is based on fact situations involving actual, indivic
community residences. The case law under the Fair Housing Act regarding corr
residence for people with disabilitietis very fact specific It is difficult to imagine that a court
would fail to recognize that, for example, placing 20 or more people with disabilitie
building is an attempt to subvert the definition damily _and would be aything but an
institutional use set in a residential ar
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